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April 29, 2006

Kelle Reynolds

Heber Williams

Manti-La Sal National Forest

599 W. Price River Drive

Price, UT 84501

Dear Manti-La Sal NF Planning Team,


The enclosed set of comments on the current draft version of the Manti-La Sal NF Forest Plan revision is provided by the undersigned members of the Three Forests Coalition. 

The Three Forests Coalition believes that the 2005 Forest Service planning regulations are illegal, having been promulgated without compliance with National Environmental Policy Act (NEPA) or public comment. 

The Three Forests Coalition knows that the Manti-La Sal National Forest (M-LS NF) could have chosen to continue developing the Forrest’s Plan revision under NEPA, as Supervisor Carlton had directed throughout 2004, thereby providing  the public with a range of reasonable alternatives including the Sustainable Multiple Use Alternative, which the Three Forests Coalition first offered to the Manti-La Sal NF in December 2004, and again, in revised form, in March 2006. The Forest and the public would have benefited from an environmental analysis of the short- and long-term implications of implementing the Forest’s alternative versus implementing the Sustainable Multiple Use Alternative, respectively. The M-LS NF and the public would have benefited by the M-LS NF indicating the scientific basis for its conclusions and providing responses to comments and contrasting information. We believe the M-LS NF has failed the public by failing to comply with the law.

Finally, the Three Forests Coalition fully understands the profoundly different environmental impacts that would issue from managing this national forest under the Sustainable Multiple Use Option (Appendix A, March 31 version, slightly revised) compared to the   M-LS NF’s Option (i.e., proposed action).

The Three Forests Coalition urges the M-LS NF to prepare its Forest Plan revision in compliance with NEPA, and to prepare an Environmental Impact Statement (EIS) which includes a full range of reasonable alternatives, including the Sustainable Multiple Use Alternative; and an environmental analysis of the consequences for all of us, our nation, the native species of the Manti-La Sal NF. and our shared future generations. We further urge the Manti-La Sal NF to undertake a valid public, collaborative process for development of the  M-LS NF’s Environmental Management System (EMS).

Please let us know if you or the Planning Team have any questions about the intentions or meaning of our Sustainable Multiple Use Alternative, or any other statements made in these comments. Our email addresses are below.  
Sincerely,
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on behalf of the following Three Forest Coalition signatories
Bryan Bird
Forest Program Director

Forest Guardians

312 Montezuma
Santa Fe, NM 87501
bbird@fguardians.org
Veronica Egan

Executive Director

Great Old Broads for Wilderness

P O Box 2924

Durango, CO 81302

ronni@greatoldbroads.org
Wayne Hoskisson

Sierra Club, Utah Chapter

263 S. 100 E.

Moab UT 84532

wyh@xmission.com

Allison Jones

Conservation Biologist

Wild Utah project

68 South Main Street, Suite 400

Salt Lake City, UT 84101

wup1@xmission.com
Dan Kent 

Executive Director

Red Rock Forests

dan@redrockforests.org
90 West Center Street, Moab, UT 84532

Kim Crumbo, Wildlands Director
Grand Canyon Wildlands Council
P.O. Box 1033
Grand Canyon, AZ 96023
kcrumbo@grand-canyon.az.us
Kevin Mueller
Executive Director

Utah Environmental Congress

1817 South Main, Suite 10

Salt Lake City, UT  84115

Kevin@uec.aros.net

Mary O’Brien

Grand Canyon Trust

PO Box 12056

Eugene, OR 97440

mob@uoregon.edu

Tim D. Peterson

Transportation Policy Coordinator

PO Box 7516

Missoula, MT  59807

tim@wildlandscpr.org
Chaitna Sinha
Southwest Representative
Southern Utah Wilderness Alliance
394 S. State Street #A
La Verkin, UT 84745
chaitna@suwa.org
Steve Smith 
Assistant Regional Director 
Four Corners States 
The Wilderness Society 
1660 Wynkoop, # 850 
Denver, Colorado  80202 
steve_smith@tws.org
Table of Contents

 I.
Process Concerns

A.
Federal Actions 

Forest and Grassland Planning Constitute “Major Federal Actions” Requiring an EIS 
B.
Plan Decisions 
Plans Determine How Areas Will Be Managed and How Projects Will Be Implemented 
C.
Intensity Analysis

D.
EMS
II.
Plan Component Concerns

A.
Comparison Charts

B.
Significance of the Plan: 12 Examples

C.
Four Additional Concerns
1.
Wilderness, Roadless, and Undeveloped Areas 


2.
Riparian Areas 

3.
Macroinvertebrates
4.
Wildlife

a.
General

b.
Migratory Birds and Raptors

c.
Goshawk
Literature Cited
Appendix  A

Sustainable Multiple Use Alternative 



 
(April 29, 2006, slight revisions of March 31, 2006 in red font,)
Appendix B

“Grazing Effects on the Manti-La Sal NF” (45 photos)

Appendix C: 

Comparisons of M-LS and SMU Options

Appendix C-1
Fire

Appendix C-2
Global warming

Appendix C-3
Invasive species

Appendix C-4
Livestock grazing

Appendix C-5
Oil and gas

Appendix C-6
Recreation

Appendix C-7
Reference areas

Appendix C-8
Soil and water

Appendix C-9
Surrogate species

Appendix C-10
Tree-cutting

Appendix C-11
Vegetation

Appendix C-12
Wildlife

Appendix C-13
Wilderness and roadless areas 

Appendix D
A User’s Guide for the Rapid Assessment of the Functional Condition of Stream-Riparian Ecosystems in the American Southwest. 2006. Stacey, P.B., Jones, A.L, Catlin, J.C., Duff, D.A., Stevens, L.E. and C. Gourley. Special Publication, Wild Utah Project. Salt Lake City, UT. 

(Being sent under separate cover, from Wild Utah Project)

Appendix E

Documents relating to goshawk and monitoring direction

I. Process Concerns


These comments outline our concerns regarding application of the current planning regulations for the planning process and ultimately, the final Manti-La Sal forest plan revision. We are concerned that the Draft Plan and the implementation of a final plan based on the regulations will violate the National Forest Management Act (NFMA) and the National Environmental Policy Act (NEPA), among other laws. The 2005 NFMA regulations will undermine natural resource conservation, ecosystem protection, and wildlife safeguards on the Manti-La Sal NF. Further, the 2005 rule and planning regulations represent a significant departure from how the Forest Service has developed and modified National Forest and Grassland plans since 1982. That departure is designed to weaken protection for the natural features and resources on public lands subjected to planning under the new regulations. The proposed plan highlights our concern. 
When the Forest Service enacted new regulations governing the development, amendment and revision of national forest and grassland management plans in January of 2005, it argued that plans should be categorically excluded from analysis under NEPA on the grounds that they do not propose specific actions, such as projects, activities, products or services. However, this argument obscured the definition of  federal action and the many actions approved under a plan, which require analysis under NEPA. In addition, the agency’s argument was rejected by the Council on Environmental Quality (CEQ) and the proposal to categorically exclude forest and grassland plans has not been approved. 

Federal Actions 
The Manti-La Sal NF Plan Revision Implementation Constitutes a “Broad Federal Action” 
The National Environment Policy Act mandates that all federal agencies prepare a “detailed statement by the responsible official,” (i.e., an EIS) for any proposed "major federal action significantly affecting the quality of the human environment” (42 U.S.C. § 4332 (2)(C)): 
Environmental impact statements may be prepared, and are sometimes required, for broad Federal actions such as the adoption of new agency programs or regulations (Sec. 1508.18). Agencies shall prepare statements on broad actions so that they are relevant to policy and are timed to coincide with meaningful points in agency planning and decisionmaking (40 C.F.R. §1502.4(b)). [Emphasis added.]
The Manti-La Sal NF Plan Revision constitutes a meaningful point in agency planning and thus falls under this provision. 

Forest and Grassland Planning Constitute “Major Federal Actions” Requiring an EIS 
The Council on Environmental Quality (CEQ) regulations that implement NEPA regard the development of formal plans and guidance documents to be “federal actions” that fall within the scope of NEPA. Section 1508.18, referred to in the provision above, includes the definition of “major federal action,” which includes “actions with effects that may be major.” [Emphasis added.] Section 1508(a) further defines the term “actions” to include “new and continuing activities … new or revised agency rules, regulations, plans, policies, or procedures.…” 
The draft Manti-La Sal NF Plan Revision is obviously a revised plan under new agency regulations, and so falls under this definition of “actions.” Section 1508.18(b) describes categories of federal actions and includes in subsection 2 the “[a]doption of formal plans, such as official documents prepared or approved by federal agencies which guide or prescribe alternative uses of Federal resources, upon which future agency actions will be based.”  [Emphasis added.]
The draft Manti-La Sal NF Plan Revision is a formal plan/official document prepared by a federal agency specifically to guide uses of Federal resources, upon which later projects or actions will be based. Moreover, the Sustainable Multiple Use Alternative, first submitted to the Manti-La Sal NF in December 2004, proposes alternative guidance for uses of the National Forest, upon which agency actions could be based. 
The M-LS NF proposed Plan revision also meets the second prong of the NEPA analysis, that it “significantly affect[] the quality of the human environment” (42 U.S.C. § 4332 (2)(C)). Every action on every acre of the  M-LS NF during the next fifteen years during this time will have to comply with the final plan, unless the action is exempted under the new NFMA regulations, or the plan is arbitrarily or otherwise amended to fit the  M-LS NF management’s immediate wishes.
Plan Decisions 

Plans Determine How Areas Will Be Managed and How Projects Will Be Implemented 
The National Forest Management Act requires that 

Resource plans and permits, contracts, and other instruments for the use and occupancy of National Forest System lands shall be consistent with the land management plans. 16 U.S.C. 1604(i). 

Thus if not first authorized in a land management plan, projects and activities could not occur. 


The Forest Service relies on the Supreme Court case Ohio Forestry Association vs. Sierra Club to justify no longer requiring NEPA documentation for Forest Plans. See 70 Fed Reg 1062, January 5, 2005. However, that decision merely stated that specific provisions of a specific forest plan were not ripe for judicial review. It did not say the Wayne National Forest Plan was exempt from NEPA documentation because that was not at issue in the case, although the Court did note that Plaintiffs’ case could have proceeded if they brought a NEPA violation against the forest plan. Indeed, note the following from Justice Souter’s majority opinion in Ohio Forestry, referring to logging levels approved in a national forest plan that was challenged in the case: 

Despite the considerable legal distance between the adoption of the Plan and the moment when a tree is cut, the Plan's promulgation nonetheless makes logging more likely in that it is a logging precondition; in its absence logging could not take place. Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726, 730 (U.S. 1998). 

Further, the “considerable legal distance” the Supreme Court relied in large part on has been shrunk considerably. Of the Court’s five elements of this “distance”, two have been eliminated by the new regulations. The Court made its ruling based on the fact that regulations “ensure that the project is consistent with the Plan”, Id., whereas the new NFMA regulations now allow forest managers to readily exempt projects from forest plans at the project level. 36 C.F.R. Sec. 219.8(e)(3) (“[t]he Responsible Official may . . . Amend the plan contemporaneously with the approval of the project or activity so that it will be consistent with the plan as amended. The amendment may be limited to apply only to the project or activity.”). 
The Court also relied on the prospect that the Forest Service would have to “conduct an environmental analysis pursuant to [NEPA] . . . to evaluate the effects of the specific project and to contemplate alternatives”, Ohio Forestry at 730, but legal and regulatory changes now allow many projects, including large timber sales, to be implemented without any NEPA analysis or consideration of alternatives for others, as discussed below. 

Thus the Forest Service misconstrues the intent of Ohio Forestry in suggesting that it forms a legal basis for exempting Forest Plans from documentation under NEPA. 


In addition to the legal reasons why an EIS is necessary, the Forest Service cannot sufficiently account for significant environmental impacts and conduct a meaningful cumulative effects analysis at the project level alone. Analyses at this level, by definition, cover only a small portion of a national forest or grassland. Thus cumulative effects analysis will never occur on a Grassland- or Forest-wide basis. Such reviews are very important to anticipate effects of proposed actions. Even small, localized actions can have far-reaching effects on, for example, watersheds, migratory species, and to wide-ranging wildlife species such as Greater sage grouse, Bonneville and Colorado cutthroat trout, and wolves. This is especially the case when numerous actions take place over the life of a forest or grassland plan. 

Furthermore, the planning regulations’ treatment of NEPA needs to be viewed in the context of other NEPA-related actions by the Bush Administration. This Administration has adopted a series of administrative and legislative  changes – for instance, under the umbrella of the “Healthy Forests Initiative” and the 2005 Consolidated Appropriations Act-- aimed at reducing the Forest Service’s duties to comply with NEPA at the project level, such as for timber sales and grazing permits. NEPA analysis will therefore never be done at all for many individually and cumulatively significant timber sales and livestock grazing permits. In addition, the Bureau of Land Management (BLM) leases the subsurface minerals of the Manti-La Sal NF; BLM does not conduct NEPA analysis prior to leasing. The impacts of oil and gas are never considered through NEPA until the application for permit to drill (APD) stage. The BLM has recently instituted a policy which greatly increases the use of categorical exclusions in processing APDs (BLM Instructional Memorandum No. 2005-247, September 30, 2005). 
Two existing and one proposed Categorical Exclusion (CE) categories might apply to the management of the Manti-La Sal NF. Under CE category 10, up to 4500 acres of prescribed burning to reduce hazardous fuels can be categorically excluded from NEPA documentation. See FSH 1909.15, section 31.2. See also 70 Fed Reg 33826, June 5, 2003. Similarly, category 11 allows categorical exclusion on up to 4200 acres for post-fire rehabilitation activities, which can include repair of roads, trails, and minor facilities. (See FSH and Fed Reg, id.) 
Under a proposal in the December 13, 2005 Federal Register (70 Fed Reg 73726), a surface use plan of operations could be approved for up to four drill sites in a new oil or gas field if there was no more than one mile of road construction and/or reconstruction, and three miles of pipeline construction. Depending on how fast new exploration and production activity is approved on the Manti-La Sal NF, all or most new oil and gas wells on the Forest could be approved with this CE authority if it is finalized. 

Intensity Analysis 

The Draft Plan includes desired conditions, objectives, and guidelines that would lead to significant impacts on the quality of the human environment. The CEQ regulations list ten factors to be considered in evaluating the severity of impact [40 C.F.R. § 1508.27(b)]. If, under these ten factors, a major federal action such as a forest plan might have significant environmental impacts, then an Environmental Impact Statement is required. 
Examination of the ten elements shows the M-LS Draft Plan revision meets numerous significance criteria and an environmental impact statement must be prepared. A few of these elements are discussed below. 

1) Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency believes that on balance the effect will be beneficial. 

The Forest Service argues that since the plan sets forth strategic guidance and information and does not propose any specific action, that the Plan itself will not have any effects on the environment. We do not believe this is true. The “strategic guidance” is imbedded with a number of decisions that have environmental effects. 

The draft Plan proposes to “Make available an estimated volume of XX CCF of timber for the decade.” While the public has been asked at this point to comment on the environmental and economic impacts of a wholly-unknown “XX CCF” of timber, the ultimate plan will have a certain amount of “CCF” of timber as a goal quite apart from ecological goals,  and that will inevitably have both environmental and social impacts. At the very least, the M-LS NF would not be able to sustain significantly minimized logging under such a Plan (even if that would better serve the long-term ecological health of the M-LS NF). This means there will be significant and cumulative environmental impacts from the plan.

M-LS Supervisor Alice Carlton has made clear to the Three Forests Coalition that she will not be altering the current ubiquitous cattle and sheep grazing within the  M-LS NF, which has obvious and documented impacts from alpine meadows down to desert shrub communities (see, e.g., the photos of Appendix B, “Grazing Effects on the Manti-La Sal NF”)


If Supervisor Carlton believes that under the proposed Forest Plan revision (if finalized) the  M-LS NF could indeed reverse itself at any time and close allotments or pastures in which other multiple uses (e.g., sage grouse, Arizona willow, native grasses, beaver) are being precluded, then we would appreciate having this in writing. Under such a plan, permittees could not expect any certainty that they can run “XX AUMs” of cattle. If, on the other hand, the  M-LS NF does not indicate to the Three Forests Coalition that certain allotments can be closed or bought out or reduced in size at any time during the life of the plan (i.e., by simply “amend[ing] the plan contemporaneously with [allotment closure]… so that it will be consistent with the plan as amended.,” ),  then the  M-LS NF plan revision does mean inevitable, significant, adverse environmental impacts on the Forest from grazing, and an EIS is required. In fact, even if the  M-LS NF indicates it can summarily close allotments simply by amending the Forest Plan to allow it to do that, the amended plan will have significant, likely beneficial, impacts on the environment. Such a Forest Plan amendment,  too, requires an EIS.
2) The degree to which the proposed action affects public health or safety. 

In contrast to the Sustainable Multiple Use Option, the M-LS NF fails to utter the words “climate change” or “global warming” in their draft Plan revision. The M-LS NF thus fails to plan for long-term public health and dependence on the Forest’s ecosystems, such as protecting season-long storage and flow of water from the Forest with beavers and expanded riparian areas; and reduction of ground-disturbing impacts (e.g., from ORV driving and livestock grazing) that exacerbate loss of soil.
3) Unique characteristics of the geographic area such as proximity to historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas. 

Again, the Forest Service argues that because the plan does not propose any specific actions, the plan itself will have no effect. We do not agree with this conclusion. The decisions on suitability (or in some cases the decisions not to revisit decisions made in the past) do and will continue to have significant adverse effects to unique characteristics such as historic and cultural resources, springs, aquatic and riparian areas, wetlands, and some declining and vulnerable species. 

Example 1: Coal mining and springs Coal mining (e.g., on the Manti) frequently adversely impacts or eliminates springs ( a wetlands)  through subsidence.. The  M-LS NF is aware of this, and yet the word ‘coal” appears only twice in the draft Desired Conditions, 
Objectives, and Guidelines:

Desired Condition (Draft plan at 16) : “The exploration, development, and production of mineral (gypsum) and energy resources (coal, oil, gas, and uranium) occur in response to local, state, and national demand for energy and commodities. “ 

Objective (Draft plan at 17):  “Design surface facilities and underground coal mining operations to prevent damage to structures (buildings, campgrounds, pipelines, power transmission lines, dams/reservoirs, survey monuments, special uses, etc.), drainages, aquatic ecosystems, and prevent creating hazardous/unstable conditions. Analyze the effects of surface operations as well as mining-induced subsidence and seismicity.” 
[Emphases added]


Despite the draft plan’s tacit admission in the above Objective  that coal mining can cause subsidence, the  word “coal” appears zero times in proposed monitoring. 

The  M-LS NF’s Preliminary Analysis of the Management Situation (“PAMS”; USFS 2004; apparently the  M-LS NF’s version of a  “Comprehensive Evaluation Report”) notes at 3-7  that “The development of springs, involving flow diversions, is affecting the dependent, associated riparian ecosystem by reducing surface flows”. [Emphasis added.]  At the same time, the PAMS notes, “The Forest anticipates continued requests for development of springs on National Forest System land to support the improvement of private lands, to provide water sources for communities and inholdings, and generate electricity for small-scale hydroelectric power facilities.” (PAMS at 3-11). 

The PAMS is silent on depletion of springs due to coal mining subsidence. The word “springs” appears zero times in any Forest Plan proposed monitoring. The PAMS notes that The [1986 Forest] Plan…lacks adequate guidance, sucah as …requiring suitable mitigation to be used as screening criteria when processing special use permits for water development.”  (PAMS at 3-11). The proposed Draft plan provides no screening criteria.

Just because the  M-LS NF is avoiding the word “coal” and “springs” in monitoring and criteria doesn’t mean that impacts of coal mining to springs won’t continue to occur. (A tree falling in the forest does make noise even if no one is there to hear it.)
Example 2: Ubiquitous, unmodified livestock grazing.   The Manti-La Sal NF’s desired condition for livestock grazing includes the goal of continuing livestock grazing as a “ suitable land use, providing economic benefits while preserving open space, cultural values, and historic lifestyles” (Draft revision, p. 8; apparently the  M-LS NF sees no need to mention the economic costs to the public of underwriting livestock grazing on the Forest, foregoing beaver hydrological engineering, preventing the presence of bighorn, paying for noxious weed control due to livestock grazing, etc.). However,  the continuance of livestock grazing in certain areas is causing and will continue to cause significant impacts (see, e.g., 45 photo-examples in  Appendix B),thereby significantly diminishing or precluding other multiple uses (e.g., by wildlife, fishing) or the long-term sustainability of irreplaceable resources.. For instance, the Final EIS for 31 domestic sheep allotments on the Wasatch Plateau of M-LSNF (USFS 2005) admits (at 3-18)  that throughout the 31 allotments area, “Bare soil ranges from 0.7 to 93.3% and averages 54.3%. Sites that have less than 50-60% ground cover [i.e., more than 40% to 50% bare soil] are considered to be at risk for erosion.” In  other words, the Final EIS admits that the allotments area, overall,  is being placed at risk for erosion by livestock grazing.    
Level II Riparian inventories on Manti-La Sal NF streams have indicated significant resource damage due to livestock grazing, and yet the  M-LS NF plan proposes no changes in the livestock grazing that has caused this damage. A very few of the many inventory excerpts indicating significant grazing impacts include:

· Potters Canyon (Tributary of Lowry Water): “Sheep grazing is impacting the stream-riparian habitats and may be contributing to a rapid runoff pattern in some complexes” [1992; no re-monitoring in past 13 years)]

· Riparian Complex 1:  “The channel is meandering with steep, 95% unstable, very raw banks. The channel is incised and scoured. Sheep grazing and recreation are having sever impacts on the complex. Beaver habitat is poor.” (Raleigh Consultants 1992)

· Seeley Canyon:  “There was evidence of considerably heavy grazing by sheep in the upper reaches of this creek. Grazing concentrated on the forb component of the riparian complexes.” [Ecologic Resources, 1997; no re-monitoring in past eight years]

· North Fork Muddy Creek:  “Riparian vegetation was difficult to classify using the key provided since much of this country has been disturbed by old and recent slumping and grazing heavily for so long.” (OEA Research, 1994; no re-monitoring in past 11 years)     
The  M-LS NF has noted neither changes in management in these allotments nor re-monitoring of these significant impacts with Level II surveys ten years later.                                                                                                                                                             
Example 3: Trampling of wetlands.   The M-LS NF proposes  to allow trampling (denudation, compaction, bank shearing, pocking) of 70% of seasonally saturated wetlands and 50% of perennially saturated wetlands; the SMU Option proposes a limit of 15% The M-LS NF proposal is highly impacting of wetlands, which occupy about 1% of the Forest and are highly critical for wildlife.
4) The degree to which the effects on the quality of the human environment are likely to be highly controversial.
Example 1: Exclusion of Bighorn, Wolves  The Sustainable Multiple Use Option, unlike the M-LS NF Option, proposes that the M-LS NF cooperate with state and federal agencies  to maintain corridors and low road densities needed for keystone predators on the  M-LS NF, including wolves. The Forest Service exclusion of wolves from national public lands to protect private livestock grazing is highly  controversial, although excellent research in the Yellowstone National Park is revealing the astounding ecosystem benefits (e.g., recovery of cottonwood, aspen, and functioning hydrological systems and  increased native biodiversity) as a result of wolf predation (see, e.g.,  Ripple and Beschta  2005; Ripple and Beschta 2003).
Example 2: Lack of Forest areas free of livestock grazing.  The M-LS NF plan to continue livestock grazing on virtually all accessible acres of the Forest, including in fragile, short-season, high-altitude meadows; and incised, silted stream systems (see photos in Appendix B).This is highly controversial, both locally and nationally.
· The continuation of this livestock grazing entails piping and “developing” springs that would otherwise retain quite different natural biological communities. The Forest has no knowledge of what small proportion of springs still retains natural functioning and native species assemblages.
· The livestock grazing precludes both native wolves and bighorn from regaining habitat on the  M-LS NF. 
· Aspen clones are disappearing from the landscape after continuous presence for thousands of years, primarily due to ungulate overbrowsing. Burning and logging of aspen clones followed by livestock and wild ungulate grazing is adding to the depletion of aspen clones (e.g., aspen regeneration by burning or logging clones  has failed on all five aspen regeneration sites studied on Elk Ridge of the Monticello portion of the Moab-Monticello District, due primarily to livestock grazing of ramets (Survey results conveyed by Moab/Monticello District Ranger to Miles Moretti, State of Utah Division of Wildlife Resources, February 4, 2000  ).
· Meadows are shorn, water is fouled, Wilderness, and indeed essentially all of the accessible Forest is deprived of its natural appearance
Example 3: The Rush to Extract Coal, Oil, and Gas. The M-LS Option notes the Desired Condition that “Most areas across the Forest are open to mineral exploration, location, and leasing” (Draft plan at 16). One M-LS Objective is to Make available at least 50 oil and gas lease parcels annually”  (Draft plan at 17) i.e.,  about one a week every year for the next 15 years . The M-LS has as a Desired Condition, “The areas previously classified as ‘Not Available for Lease’ on the Monticello District are available for exploration and development where significant cultural resources can be protected. “

 As has been observed throughout the West and in Alaska, the current push by the Forest Service and federal agencies to trump all other uses by commercial extraction of nonrenewable resources throughout federal public lands is highly controversial. It is controversial here on the M-LS NF as well.

6) The degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration. 

This test of intensity is one of the central reasons a land management plan requires an EIS. The whole purpose of the Plan is to set desired conditions, objectives, and guidelines that establish precedent for future actions and decisions. The desired conditions and objectives will set the future purpose and need statements, which will limit the range of future proposed projects. The Plan may not compel future action, but no project will be proposed, let alone implemented, that is inconsistent with Plan components, even if the  M-LS NF plans to amend the plan at a whim. It will still, in amended form, be an “amended decision in principle.”  
The agency is in effect arguing that nothing has to happen just because there is a Plan, but this is disingenuous. The M-LS NF will continue to accommodate, permit, and undertake ground-disturbing, polluting, compacting, and extractive human activities that impact streams, wetlands, forests, grasslands, biological soil crusts, cutthroat trout, and a myriad other multiple uses, and those actions will be guided and directed by the Plan. 

Either this is a Plan, and future decisions “in principle” are being made, or this is not a Plan intending future decisions “in principle.”  Which is it?  If it is the former, then future decisions with likely adverse (and beneficial) impacts are “in principle” being made, and an EIS must be prepared. If it is the latter, all the public workshops, meetings, comment periods, and thousands of hours spent by entities from County Councils to the Three Forests Coalition are for nothing. 

Because of the profound  implications noted above, the Three Forests Coalition requests that the  M-LS NF respond to this question:  
Does this Plan represent decisions “in principle” about implementing such actions as permitting livestock grazing, aiming for cutting down “XX CCF” of trees, ,  “ [making] available at least 50 oil and gas lease parcels annually” .(draft Plan at 17) and “[accommodating] Increasing demand for recreation use”?] (draft Plan at 5)?
 Because all future actions having significant impacts on the quality of the human environment will be carried out based on the desired conditions, objectives and guidelines in the Plan (even if the Plan is amended at the whim of the  M-LS NF Supervisor), the Plan itself represents a decision in principle about future considerations. 
By the Forest Service’s own description, Forest plans establish “desired conditions, objectives, guidelines, suitability of areas and special areas” that guide how National Forest lands and resources will be used, and upon which future agency actions will be based, and are the “starting point for project and activity NEPA analysis.” (70 Fed. Reg. 1063, 1064). Final decisions and guidance for future decisions that result from any Forest or Grassland Plan amendment and revision include: 

1. Determining the Forest-wide multiple-use goals, objectives, and guidelines for the Forest, including estimates of the goods and services expected. The Draft Plan provides goals (Desired Conditions), objectives (Strategy), and guidelines (Design Criteria) to guide  M-LS NF management and resource uses and lays the foundation for future project-level decisions that, by law, must conform to provisions of the land management plan. The Draft Plan outlines specific goals, objectives and guidelines to govern future land administration (e.g., land ownership, land acquisition by the Forest Service, and land exchanges), management and protection of ecological resources (including specific wildlife species, plant species, and ecosystems); extraction of oil, gas and coal from the  M-LS NF and revenue and employment generation from this extraction; tree-cutting; livestock grazing; promotion of recreational opportunities (which includes increasing access to areas and developing  roads and routes); and maintenance of physical resources (including heritage resources; and paleontological resources).
2. Identifying land that is suitable for timber production, mineral development (including oil and gas), livestock grazing, and/or other commercial and non-commercial uses. The draft Plan has mapped areas it considers suitable for roads and ORVs, logging, oil and gas extraction.
 While the M-LS Option indicates livestock grazing is suitable within municipal watersheds; the Sustainable Multiple Use Option does not find municipal watersheds as suitable for livestock grazing. This demonstrates that one Option rather than another would have different on-ground impacts.
3. Recommending special areas, research natural areas, wilderness areas, and wild and scenic river status. The M-LS Option recommends no new Research Natural Areas, though the SMU Option does (i.e., Sinbad Ridge). Thus the decision to protect no new areas as RNAs indicates there would be different impacts to Sinbad Ridge, which has been recommended by The Nature Conservancy for protection under RNA status. The M-LS Option identifies fewer river segments as eligible for Wild and Scenic River status than the SMU Option (as submitted in December 2004 and March 2006), and states that management will retain the  “outstandingly remarkable values” of only the  M-LS NF’s recommended river reaches. The categories of “outstandingly remarkable values”  are identified in Table S-7 (draft Plan at 28 and 29) and differ in numerous instances from those of the SMU Alternative. Protection thus  will differ between the two Options.
4. Determining monitoring and evaluation requirements. Throughout the Draft Plan, the M-LSNF proposes particular monitoring, albeit remarkably minimal. The lack of monitoring contemplated is often far more significant than the monitoring contemplated. For instance, the  M-LS NF plans to “Complete 250 acres of non-project related botanical inventory, including Species of Interest, Species of Concern, and federally listed threatened, endangered, candidate, or proposed species, every five years.” This constitutes an intention to inventory vulnerable plant species on 750 non-project acres in 15 years, which constitutes inventories on 0.05% (1/20th of one percent)  of the  M-LS NF’s 1.4 million acres. In essence, the  M-LS NF is proposing to not inventory 99.95% of the Forest, except as required by the Endangered Species Act for Threatened, Endangered, or Candidate species  or other vulnerable plants in relation to projects such as burning, logging, pesticide applications, exotic seedings, and road-building. 

By not proposing particular types of monitoring, such as not monitoring willow regeneration in riparian areas, or browse of mountain mahogany, or native perennial grasses in sagebrush understory, the  M-LS NF is in essence “determining monitoring and evaluation requirements.”  It is not appropriate to avoid the NEPA test of determining monitoring and evaluation planning by determining to do almost no monitoring and evaluation.
7) Whether the action is related to other actions with individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts. [Emphasis added.]
The Manti-La Sal NF never uses the word “cumulative” in its Desired Conditions, Objectives, Guidelines, or Monitoring direction. The banning of the word “cumulative” from the draft plan, however, does not prevent cumulative impacts from occurring throughout the  M-LS NF. The Plan proposes oil and gas extraction, coal mining, ORV use, off-route camping, roads, pesticide spraying, cattle and domestic sheep grazing, developed camping. seeding of exotic plants, logging targets, non-motorized recreation, prescribed fire, and water diversions, with many of these activities occurring on the same piece of land, either simultaneously or sequentially. It is eminently reasonable to “anticipate” cumulatively significant impacts on the environment.
8) The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant scientific, cultural, or historical resources. [Emphases added]
As noted by Forest Service personnel in the Wallowa-Whitman National Forest, livestock grazing does impact cultural resources: 
“Domestic livestock, particularly cattle and horses, can and do affect both historic and prehistoric heritage resources.” (USFS 2003, 3-218)

Cattle grazing can:

· Remove and/or destroy surface vegetation, resulting in deflation 

of archaeological deposits

· Compact or compress archaeological deposits, 

· Trail or cut through archaeological deposits exposing cultural 

materials
· Chemically alter archaeological deposits by urine and feces, 
· Break historic and prehistoric artifacts from trampling. (USFS 2003, 3-218 and 3-219)

The Manti-La Sal NF must prepare an environmental impact statement for its Forest plan revision that discloses the possible impacts from implementing the plan over its 15-year life. The disclosure must include the different effects on various resources from implementing various projects likely to be authorized under a range of reasonable alternatives, including the Sustainable Multiple Use Alternative. 
EMS


The environmental management system (EMS)has not been established and the public has not been not involved

The 2005 NFMA regulations require Forest units to first establish the required Environmental Management System (EMS) for each Forest consistent with ISO 14001 before proceeding with Forest Plan revision process under the new January 2005 regulations:

 

"The Responsible Official is not required to halt the process and start

over. Rather, upon the unit's establishment of an EMS in accordance with

sec. 219.5, the Responsible Official may apply this subpart as appropriate

to complete the plan development, plan amendment, or plan revision process." 

36 C.F.R. §219.14(e)(1) (2005)

 


For clarification on the EMS and its requirements, FSM 1921.03a – Environmental Management Systems, states, “At a minimum, the scope of the environmental management system (EMS) is the land management planning process. For that part of the EMS within the scope of the land management planning process, the land management plan identifies the most pressing environmental issues that need attention. (See 36 CFR 219.5; FSM 1330; FSM 1921.9; and FSH 1909.12, sec. 23)” FSM 1921.9 – Environmental Management System Requirements, further explains that:

 

“An environmental management system (EMS) shall be established for each National Forest System (NFS) unit. The EMS shall conform to the consensus standard developed by the International Organization for Standardization (ISO) and adopted by the American National Standards Institute (ANSI) as “ISO 14001: Environmental Management Systems —Specification with Guidance for Use” (36 CFR 219.5). An EMS is established, implemented, and maintained on an administrative unit when an independent audit has verified conformance with the ISO 14001 Standard and the system is working.

Plan amendments, or plan revisions conform to 36 CFR 219.5 and 219.14 as having an EMS established when an internal audit (ISO 14001 (4.5.5)) and management review (ISO 14001 (4.6)) are completed before the effective date of the forest plan approval document. The required independent audit shall be conducted within one year following the approval of the forest plan revision or amendment. The EMS shall address land management environmental aspects (or issues) identified from evaluation reports or National Environmental Policy Act documents associated with approval of a plan, plan amendment, or plan revision. Within the scope of the land management planning process, identifying environmental aspects may be accomplished through reviews of recent analyses and evaluations. The work of prioritizing environmental conditions to achieve through the land management planning process can identify the most pressing environmental issues to address in an EMS. Actual work on the ground is carried out, monitored, and evaluated during the annual monitoring work planning and

reporting cycle (FSH 1909.12, sec. 23). Pertinent legal requirements related to the plan components shall be listed, referenced, or hyperlinked (FSM 1010, FSM 1920.11) and captured within the scope of the EMS. FSM 1330 contains authorization and direction for environmental management. FSH 1909.12, chapter 20 shows the relationship of planning to EMS.” [Emphases added]

 


In light of the above direction laid out in the CFR and system-wide directives, it does not make any sense that the M-LS NF is proceeding with development of the revised Forest Plan under the new 2005 regulations while ignoring the 2005 NFMA requirement to first establish an EMS in accord with ISO 14001 before proceeding with the Forest Plan revision process under the new 2005 regulations. 
Public involvement is required for the development of the EMS by the 2005 NFMA rules, 

“The public will have the opportunity to be engaged collaboratively in the development, amendment, or revision of a plan, in monitoring and in the unit’s environmental management system (EMS).” Federal Register Vol. 70, No. 3 January 5, 2005 page 1027. [Emphases added]


The M-LS NF has said, in a public meeting in Ephraim, UT that public involvement in development of its EMS is already CLOSED. In fact, however, there has never been a public meeting at which options for development of the EMS have been proposed; no equivalent to “scoping” for the development of the EMS; and no draft EMS. 

Public comments on the Forest Plan over the last few years do not meet public involvement requirements for the very different EMS development. The  M-LS NF has also indicated that the EMS could be "turned on" as early as start of June this year (followed by first set of audits). In other words, the EMS is nearly complete without public input. 

We have no way to know whether the  M-LS NF has identified and included significant environmental aspects of the programs in the EMS, such as the profound impacts of ubiquitous cattle and sheep grazing; increasing and often uncontrollable ORV use; declining species such as sage grouse, cutthroat trout, migratory birds, and native grasses; increasing oil, gas, and coal mining; and the increasing attempted implementation of multi-year, land-disturbing processes under categorical exclusion from any consideration of alternatives. 

The Manti-La Sal NF is attempting to impose an EMS by fiat. 

II. Plan Component Concerns
The Three Forests Coalition has been offering to the Manti-La Sal NF charts that compare the  Manti-La Sal NF”s (M-LS)  Option and the Sustainable Multiple Use  (SMU) Option for how the Manti-La Sal NF could be managed during the coming 15 years. 
A.
Comparison Charts

Appendix C compares M-LS  NF and SMU Options for the following aspects of  M-LS NF management:

Appendix C-1
Fire

Appendix C-2
Global warming

Appendix C-3
Invasive species

Appendix C-4
Livestock grazing

Appendix C-5
Oil and gas

Appendix C-6
Recreation

Appendix C-7
Reference areas

Appendix C-8
Soil and water

Appendix C-9
Surrogate species

Appendix C-10
Tree-cutting

Appendix C-11
Vegetation

Appendix C-12
Wildlife

Appendix C-13
Wilderness and roadless areas 

While we have not compared every provision for every resource area, or all management aspects,  the charts are sufficient to demonstrate the following:


The M-LS NF’s proposed plan will have significantly more extensive, and controversial, environmental impacts than the SMU Option. This triggers NEPA.
B.
Significance and Controversial Provisions of the M-LS NF Plan: 12 Examples

Twelve of many examples include:


1.
Exotic seedings

The M-LS NF Option will allow seeding of exotic plants onto the  M-LS NF as long as native seedings are not  economically feasible, but proposes no institutional arrangements with growers to make native seeds economically feasible.

The SMU Option allows seeding of  non-native, non-persistent plants only as an intermediate step to native plant restoration


2.
 Pinyon-juniper conversion to forage 


The M-LS NF Option will actively convert pinyon-juniper vegetation into vegetation that is forage for livestock.

The SMU Option does not allow conversion of pinyon-juniper to livestock forage.


3.
Mining exploration, location and leasing

The M-LS NF Option states, “Most areas across the Forest are open to mineral exploration, location, and leasing.”  .

The SMU Option closes the following areas to any exploration, leasing and development related to mineral extraction (e.g. oil, gas, coal and hardrock minerals):  

· municipal watersheds

· designated wilderness

· recommended wilderness

· designated critical habitat

· roadless areas

· archeologically rich areas (areas with high concentrations of sites)

· reference areas, Research Natural Areas, Special Interest Areas

· eligible Wild And Scenic River corridors

· critical wildlife habitat 

· areas where recreational, scenic, wilderness and/or wildlife values outweigh marginal oil and gas resources

4.
Springs

The M-LS Option allows an increase in “development” of springs and proposes no protection for springs.


The SMU Option requires that newly-developed springs must be offset by removal of developments from more springs. Natural springs will increase.


5.
Livestock consumption of vegetation and trampling of wetlands

The M-LS Option allows 50% consumption of vegetation by livestock alone; and trampling of 70% of seasonally wet wetlands; 50% of perennially wet wetlands.

The SMU Option allows 25% consumption of vegetation by livestock alone; 15% trampling (combined livestock, ORVs, roads, and other recreation) for any given 200 feet of riparian area (streams, seeps, ponds, springs).

6.
Road density

The M-LS Option proposes no road density limits.


The SMU Option proposes road density limits


7.. Off-route camping

The M-LS Option allows off-route camping anywhere on the Forest  (i.e., in meadows, closer than 50 feet to  streams and wetlands) unless otherwise closed for resource protection or public safety. 


The SMU Option reduces dispersed camping, and campsites must be 200 feet from streams.
8.
 Aspen regeneration

The M-LS Option burns or logs aspen to “regenerate” aspen.


The SMU Option protects aspen from ungulate browsing to allow aspen to regenerate.


(Note: This is a critical difference, as Utah and other western states are rapidly losing their aspen that have been there for thousands of years. Scientific research shows that logging/burning of aspen is ineffective in the absence of controls on ungulate browsing.]

9.
Reference areas


The M-LS Option does not propose the identification and use of reference areas to judge impacts on habitats subject to ground-disturbing activities, dewatering, or other uses/extraction.


The SMU Option would establish a reference area for every major habitat on the  M-LS NF and would use the reference areas to compare with impacted habitats.

10.
Salvage logging


The M-LS Option allows for salvage logging.


The SMU Option prohibits salvage logging other than for conditions of hazard tree removal and fuel wood harvest.
11. Beaver


The M-LS Option proposes no increases in or protection of beaver’s food from livestock,.


The SMU Option proposes that within 10 years, beavers will be able to occupy 50% of potentially suitable beaver habitat. 


Beavers would provide major benefits for the hydrological systems, floodplains, riparian areas, sediment capture for incised streams, creation of fish and waterfowl habitat, aquifer recharge, and season-long water flows on and off the Forest.
12.
Undeveloped Areas

The M-LS Option utilizes artificial,  administrative definitions such as “classified roads” to define undeveloped and developed areas.
Under the SMU option, undeveloped areas are recognized based on actual appearance, condition and function rather than artificial, administrative definitions such as “classified roads.”
C.
Four Additional Concerns 
1.
Wilderness, Roadless, and Undeveloped Areas  
Summary
The Forest Service is obliged, as part of its forest plan revision process, to a) complete an accurate and thorough inventory of roadless areas in the national forest, b) complete a thorough, objective, and fair analysis of the wilderness characteristics found in those roadless areas, and c) provide recommendations on which roadless areas are appropriate for wilderness designation by Congress.

Each of these processes and their draft results must be open to public review and comment, and the Forest Service must consider public comments in preparing its final roadless inventory and wilderness recommendations and must respond to those comments.

As with other components and management units in the national forest, the Forest Service must present, in its draft plan, desired conditions, objectives, guidelines, monitoring procedures, and other active measures for managing and protecting, variously, unroaded areas, potential wilderness areas, and recommended wilderness areas.

The draft plan does not contain information on potential wilderness beyond an undeveloped/unroaded inventory map. The M-LS NF draft Plan does not appear to include a description of the criteria used in preparing that inventory 

The M-LS NF’s draft undeveloped and unroaded inventory maps appear to reflect an out-of-sequence set of decisions. As a result, eligible lands have not been included in the draft inventory. The undeveloped and unroaded inventory must include all areas that qualify, as defined in the Forest Service Handbook (FSH 71.1). Specifically, no lands should be left out of that inventory based on management issues or management preferences. Those questions of management and of wilderness recommendations must be undertaken in a separate wilderness evaluation, again, as described in the Forest Service Handbook (FS 72)."

The M-LS Option does not include a draft wilderness characteristics analysis or draft wilderness recommendations. The M-LS NF does not discuss why there is no evaluation of potential wilderness. These components must be presented for public review and comment, with an extended comment period for those particular topics.

Proposed monitoring of existing Wilderness is limited to "number of [cultural] sites being vandalized or damaged.”

Meanwhile, in earlier stages of preparation and public consultations for  the M-LS NF planning process, both Utah Forest Network (through the Three Forests Coalition)  and Utah Environmental Congress submitted independent roadless areas inventories, detailed descriptions of the lands in those inventories (including maps, photographs, and narratives), and recommendations for wilderness designations. As they entail quite different environmental consequences than the M-LS Option,  they need to be analyzed in an EIS.
Correspondingly, the Three Forest Coalition has submitted recommendations for the desired conditions, objectives, guidelines, and monitoring of roadless and potential wilderness lands. As these management provisions  entail quite different environmental consequences than those of the M-LS Option (see Comparison Charts, Appendix C), they need to be analyzed in an EIS.

Federal law, regulations, and Forest Service policy

The Forest Service’s obligations to prepare wilderness evaluations, and wilderness recommendations, during the forest plan revision process, are clearly stated in several guiding documents.

The Wilderness Act

In Section 3(b), The Wilderness Act directs the Secretary of Agriculture (Forest Service) to, “…within ten years after the enactment of this Act, review, as to its suitability or unsuitability for preservation as wilderness, each area in the national forests classified on the effective date of this Act by the Secretary of Agriculture or the Chief of the Forest Service as “primitive” and report his findings to the President.”

A subsequent court review and Forest Service implementation policies have clarified the obligation of the Forest Service to update its wilderness recommendations with each forest plan revision and to refrain from actions that would diminish wilderness characteristics or potential for wilderness designations.

National Forest Management Act (and related federal regulations)

The National Forest Management Act of 1976 (NFMA) requires the Forest Service to develop land and resource management plans for the national forests and to revise those plans at least every 15 years.

New federal regulations presented in 2005 for implementing NFMA include significant requirements and guidance for the evaluation of potential wilderness areas. The regulations state that “unless otherwise provided by law, all National Forest System lands possessing wilderness characteristics must be considered for recommendation as potential wilderness areas during the plan development and revision.” (36 CFR 219.7(a)(5)(ii)) This means that the Forest Service is required to conduct a wilderness review during the plan revision process in all national forests.

The regulations’ directives broadly define the lands that must be included in the wilderness review:  “Potential wilderness areas include newly identified areas, as well as areas previously identified in the [Roadless Area Conservation Final Environmental Impact State, Volume 2]…which remain essentially roadless and undeveloped.” (FSM 1923.03 para. 3) (emphasis added) In other words, previously uninventoried roadless areas—in addition to those identified in the Roadless Rule EIS—must be evaluated as potential wilderness areas.

Forest Service Handbook

Corresponding provisions in the Forest Service Handbook (FSH 1909.12 outline the steps required when updating the roadless inventory and wilderness analysis and recommendations for a national forest.

The first of those required steps is an updated inventory of all undeveloped areas in the national forest. Areas to be included in the inventory are all parcels 5,000 acres or larger (smaller in some specified circumstances) that contain no roads maintained for use by passenger vehicles. (FSH 71.1)

Subsequent steps progressively evaluate which of the roadless or undeveloped or potential wilderness lands are suitable for designation as wilderness. This review is to follow three steps—determination of capability, availability, and need (FSH 72) Concisely stated, the agency is to evaluate potential wilderness lands’ characteristics and manageability as wilderness, compare the option of wilderness protection with other values or uses on the forest that may be foregone under wilderness protection, and determine the need for additional wilderness in larger geographic and social contexts.

This review process must be open to public review and comment, “…through a public involvement process, including public input to the evaluation report.” (FSH 72.3) Similar requirements are outlined in the Forest Service Manual (FSM1923.03).

Utah Wilderness Act of 1984

For national forests in Utah in particular, the Forest Service is obliged to complete an updated wilderness review as part of each forest plan revision. Section 201 of the Utah Wilderness Act of 1984 (P.L.98-428) provides, in part:

“unless expressly authorized by Congress, Department of Agriculture shall not be required to review the wilderness option prior to the revisions of the plans, but shall review the wilderness option when the plans are revised, which revisions will ordinarily occur on a ten-year cycle, or at least every fifteen years. (emphasis added)

National Environmental Policy Act

NEPA requires federal agencies to take a hard look at new information or circumstances concerning the environmental effects of a federal action even after an initial environmental analysis have been prepared. Agencies must supplement the existing environmental analyses if the new circumstances “raise [ ] significant new information relevant to environmental concerns.”  Portland Audubon Soc’y v. Babbitt, 998 F.2d 705, 708-709 (9th Cir. 2000). Specifically, an “agency must be alert to new information that may alter the results of its original environmental analysis, and continue to take a ‘hard look’ at the environmental effects of [its] planned actions.”  Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000). 
NEPA’s implementing regulations further underscore an agency’s duty to be alert to, and to fully analyze, potentially significant new information. An agency “shall prepare supplements to either draft or final environmental impact statements if…there are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts.”  40 C.F.R. §1502.9(c)(1)(ii)(emphasis supplied).

An agency must prepare a Supplemental EIS "if the new information is sufficient to show that the remaining action will ... 'affect the environment' in a significant manner or to a significant extent not already considered." Marsh v. Oregon Natural Resources Council, 109 S.Ct. 1851, 1859 (1989)(internal citations omitted). The Council on Environmental Quality (“CEQ”) regulations provide that, where either an EIS or Supplemental EIS is required, the agency "shall prepare a concise public record of decision" which "shall: (a) [s]tate what the decision was[], (b) [i]dentify all alternatives considered by the agency in reaching its decision, specifying the alternative or alternatives which were considered to be environmentally preferable," and (c) "[s]tate whether all practicable means to avoid or minimize environmental harm from the alternative selected have been adopted and, if not, why they were not." 40 C.F.R. § 1505.2.

CEQ NEPA guidance states, “if the proposal has not yet been implemented, EISs that are more than 5 years old should be carefully reexamined to determine if [new circumstances or information] compel preparation of an EIS supplement.”  See, 46 Fed. Reg. 18026 (1981)(Question 32).

Court Decisions regarding NEPA and wilderness

NEPA Requires an analysis of impacts to roadless resources.

 When a proposed government action may impact an area's roadless character, that characteristic has more significance as a roadless area of greater than 5,000 acres that may be eligible for protection as wilderness. See Smith v. U.S. Forest Service, 33 F.3d at 1073-75. Where a government agency seeks to develop a 5,000 acre+ roadless area, NEPA requires that the agency "at the very least" acknowledge or "take into account" the area's roadless character and the proposed action's impact thereon (Id. at 1079). Otherwise the agency has failed to take the required "hard look" (Id). In the Smith case, the Ninth Circuit emphatically underlined this principle:

  

 [T]he decision to harvest timber on a previously undeveloped tract of land is an 'irreversible and irretrievable decision' which could have 'serious environmental consequences.'" [citing National Audubon Soc'y v. U.S. Forest Service, 4 F.3d 832, 842 (9th Cir. 1993)]  That the land has been released by Congress [from further wilderness consideration] does not excuse the agency from complying with its NEPA obligations when implementing a land use program. (Id. at 1078)

  

 If the words "lease and allow development for oil and gas" are substituted for the words "timber harvest" in the above paragraph, it would mandate that the Forest Service thoroughly analyze the impacts to the roadless area and its wilderness suitability.

  

Current Forest Service guidelines implementing the National Environmental Policy Act (NEPA) require an environmental impact statement (EIS) for "proposals that would substantially alter the undeveloped character of an inventoried roadless area of 5,000 acres or more" (FSH 1909.15 Section 20.6(3)). Federal courts have struck down Forest Service NEPA documents where they have failed to address adequately the impacts of proposed actions on the roadless nature of the areas involved, even where subsequent to RARE II the areas have been passed over for wilderness designation, and even where Forest Plans have enacted prescriptions for the areas that anticipate multiple uses such as logging in the areas. See Smith v. US Forest Service, 33 F.3d 1072 (9th Cir. 1994); National Audubon Society v. US Forest Service, 46 F.3d 1437 (9th Cir. 1993). In National Audubon, 46 F.3d at 1448, the court concluded that the decision to harvest timber on a previously undeveloped tract of land is "an irreversible and irretrievable decision" which could have "serious environmental consequences." See California v. Block, 690 F.2d 753, 763 (9th Cir. 1982).

Specifically, federal courts have held that where Forest Service actions take place within roadless areas, the agency cannot utilize a categorical exclusion (CE) under NEPA (as contemplated for the Manti-La Sal plan revision). See Washington Trail Association v. US Forest Service, 935 F.Supp. 1117 (W.D.Wa. 1996). There, the court concluded that the USFS violated its own regulations when it approved maintenance on a motorized trail within a roadless area:

 “the court agrees with plaintiffs that the USFS interpretation does not accord with the plain language of the regulation, which indicates that a categorical exclusion is inappropriate when the presence of ‘[i]nventoried roadless area’ is related to a proposed action. In this case, the proposed project is located within an inventoried roadless area. Thus, there is a relationship between the extraordinary circumstance alleged, i.e., the presence of an inventoried roadless area, and the proposed action, i.e., the Langville/Junipers Trails project to be carried out within that roadless area. In such a situation, the USFS regulations indicate that at least an EA is required.”

 Washington Trail Association, 935 F.Supp. at 1121. Thus, the fact that the proposed USFS action, permitting a new road in this case, will take place within an inventoried roadless area requires the agency to undertake at least an EA.

 The Seventh Circuit Court of Appeals agrees. In Rhodes v. Johnson, 153 F.3d 785 (7th Cir. 1998)  (available online at http://laws.findlaw.com/7th/973687.html), the Seventh Circuit reached a similar conclusion.

“We conclude that the presence of an extraordinary circumstance requires the Forest Service to prepare an environmental assessment. This is compelled by the plain language of the Environmental Handbook. The flow chart unambiguously sets out two possible paths when a categorical exclusion applies: either the proposed action "has No Extraordinary Circumstances," and so no further analysis is required, or it "has Extraordinary Circumstances," in which case an environmental assessment is required. The flow chart leaves no room for the third possibility created by the Forest Service's interpretation: an internal review that serves the same purpose as, and so replaces, an environmental assessment. Similarly, the dichotomy expressed by the plain language of [FS Handbook 1909.15] section 11.6 is between actions that "involve" extraordinary circumstances and those that do not. "Involve" means extraordinary circumstances exist. It is not enough that the Forest Service has conducted an internal review to determine whether the extraordinary circumstance will cause the proposed action to have a significant impact on the environment.  An environmental assessment is the process required to make that determination. The same holds true for [FS Handbook 1909.15] section 30.3(1)'s stating that a categorical exclusion applies only if there is no extraordinary circumstance "related to" the proposed action. With extraordinary circumstances indisputably present, a categorical exclusion cannot apply.”

 The Seventh Circuit halted a burning and vegetation removal project in that case. See also Bensman v. United States Forest Service, 984 F.Supp. 1242 (W.D.Mo. (1997) (also concluding that the mere presence of an “extraordinary circumstance” requires the USFS to prepare an EA).
2.
Riparian Areas 

We see that the M-LS plans to use the National Riparian Service Team’s Properly Functioning Condition Assessment Method on the Forests. However, it is a little curious that the  M-LS NF has never used this assessment methodology before, given that it enjoys widespread use on both USFS and BLM lands west-wide. While there are various problems with the PFC protocol (more discussion on this below), it is probably better than nothing when it comes to a “Level 1” riparian inventory, which is essentially what the PFC assessment protocol is, and the BLM & National Riparian Service Team have generally admitted as much
  Again, it appears that “none” is the degree of “Level 1” riparian health assessment that M-LS streams have received in the past.

             There are some drawbacks to the current PFC protocol used by the BLM and USFS (BLM 1998 as cited in draft M-LS Plan). A significant problem with the present PFC involves scoring of checklist items and how individual “scores” translate into a final rating of Properly Functioning Condition (PFC), Functioning-at-Risk (FAR), or Non-Functioning (NF). The present checklist items are answered with either a “yes,” or a “no,” without quantitative reference to conditions. The PFC technical manuals provide limited instruction to field staff on how to answer difficult checklist items, and leave much room for subjective judgment. 
The linkage between indicator conditions and the final rating is not described clearly, and the technical manuals provide insufficient guidance on how to use “yes” and “no” answers with other information to establish a final rating. This may preclude independent verification of PFC ratings. 
In addition, the current PGC protocol is missing several critical field parameters such as those that would indicate:
· Water Quality Health (evaluation of water clarity, algal growth, the distribution of very fine sediments, and a rapid assessment of the stream invertebrate assemblage are all readily performed, and provide a qualitative assessment of water quality and stream health). 
· Functioning Fish and Wildlife Habitat (The present PFC protocols do not include aquatic and terrestrial fish and wildlife habitat quality evaluation. Important aquatic habitat parameters include channel embeddedness, particle size distribution, cover distribution, and pool depth and distribution. Important riparian habitat variables include: the diversity of vegetation structure, habitat heterogeneity, and riparian habitat connectivity)
· Non-native Species (Another critical missing component of the PFC method involves the distribution and roles of non-native species in the study area. Non-native species, particularly non-native plants, fish, and fish parasites, threaten the integrity of many ecosystems by altering composition and ecosystem functioning, and by reducing habitat availability)
· Mammalian Herbivory Impacts (The impacts of mammalian herbivore grazing and trampling on riparian vegetation and stream banks are likewise largely absent from the current PFC methods. The primary herbivores include livestock, but cervids and beaver also may strongly influence vegetation and habitat structure). 
· Anthropogenic Impacts (observations of other direct human impacts should be included in the PFC, including: flow regulation and channel modification; site management for campgrounds, parking lots, or development; road impacts; and non-native species introductions. Without noting these impacts, evaluation of how site conditions match agency management goals is difficult).

It is because of these problems with the standard PFC protocol that the Three Forests Coalition supports (1) the use of a modified, “Level 1” PFC assessment procedure on the  M-LS NF, such as the Rapid Stream-Riparian Assessment method (Stacey et al. 2006, see document labeled Appendix D, which is being sent under separate cover from Wild Utah Project), and (2) the continuation of Level II Riparian inventories in which ten year old inventories are repeated, and selected streams not previously inventoried are assessed with the Level II protocol. In addition to the information and data that are collected in these procedures, our SMU Option also recommends the following be monitored for streams/aquatic habitats:
· Inventory of water distribution on the  M-LS NF (e.g., instream flows, spring flows, diversions).
· Diverse conditions noted during Level II Riparian inventories (repeat of ten year old inventories; inventories of selected streams not previously inventoried

· Base flow quantity and timing

· Beaver presence and activity 
· Trend of stream width by fixed transects: at straight sections (to show whether the stream is destabilizing) and at bends (to show whether point bar is aggrading,  indicating healing)

· Overbank flooding 
· Whirling disease 
· Fish passage inventory
· Effects on stream condition and species populations  of both projects (planning, implementation, and post-implementation) and ongoing activities (e.g., ORV use, livestock, mining) 
· Comparisons with reference riparian and aquatic sites, the variables depending on specific questions
Level II riparian inventories are the most useful in terms of the kind of data that can tell a land manager the most about impacts of current management to the riparian/stream system and whether any restoration efforts being attempted are actually effective. But it’s the “Level I” inventories that tell you where you need to focus the Level II inventories. Whether the M-LS utilizes the new, rapid assessment technique (Stacey et al. 2006) that the Three Forests Coalition recommends, or the standard PFC procedure developed by the National Riparian Service Team and featured in the M-LS draft plan, a Level 1 inventory like this must eventually be applied to all perennial streams on the  M-LS NF, and especially up and down stream of project areas. Especially in project areas, these Level 1 inventories can be used frequently (every 2-3 years) as a form of monitoring to assess impacts of the project or activity over time, and to determine if a Level II inventory is needed at the site to further assess the riparian area.
3.
Macroinvertebrates 
The M-LS draft plan is incredibly vague with regard to stream and aquatic monitoring  and what role macroinvertebrate sampling may play. In answering its monitoring issue or question: “Are beneficial uses supported on the forest, and is water quality acceptable as it leaves the Forest?”, the M-LS Option answers in the next column: “ Biological monitoring, State reports and macroinvertebrates, State 303D List.” It’s very hard to know exactly what the M-LS means by a one-word answer: (“Biological monitoring” or “Macroinvertebrates”, for example). 
What sort of biological monitoring does the M-LS Option refer to?  Does it include macroinvertebrates?  Does the revised  M-LS NF Plan intend to implement the new macroinvertebrate monitoring approach it recently set forth in a proposed Forest Plan amendment which would withdraw the use of the Biological Condition Index (BCI) and instead move to the multi-metric and empirical modeling biological assessment approaches currently under development by the Utah Division of Water Quality?  
Answers to these questions, and complete clarification of how the M-LS NF proposes to use macroinvertebrate monitoring to assess aquatic health, and trends in health and function over time, must be clearly spelled out in the final  M-LS NF Plan.
The SMU Option recommends that every two years, overall species diversity of macroinvertebrates be assessed at both baseline and project level monitoring stations, as well as the relative abundance of species. Recommended changes in  M-LS NF management in and around streams and riparian zones would be  triggered when total species diversity decreases 20% or more from the previous measuring period or pollution/disturbance tolerant species increase by 30% or more and pollution/disturbance sensitive species decrease 20% or more from previous measuring period (Table 1, SMU Option). 
As explained in the April 14, 2006 comments the Three Forests Coalition sent to the M-LS regarding the proposed  Forest Plan amendment pertaining to macroinvertebrate monitoring, the  M-LS NF would eliminate current Forest Plan direction to use three different macroinvertebrates metrics, and replace them with the empirical modeling biological assessment approaches currently under development by the Utah Division of Water Quality. We endorse the adoption of this method partly because it incorporates the use of reference sites (which must be ungrazed)in its use. However, macroinvertebrate indicator monitoring objectives and guidelines for baseline and project level monitoring outlined in R-4 FSH 2609.23 (incorporated by reference) should be implemented by the  M-LS NF.
.  However, if this new protocol is adopted, we would suggest that it be refined to better suit the specific needs of the M-LS NF (e.g., sediment cores that can better speak to the spawning needs of cutthroat trout). Also, it is critical that the  M-LS NF provide continuity of measurement and analysis over time, during any transition period from the BCI to the new macroinvertebrate monitoring approach, so it can compare relationships from past actions and stream conditions to those in the future. 

Whether the M-LS continues to use the BCI or go with the new protocol being developed by the Division of Water Quality, macroinvertebrates need to be monitored both upstream and downstream of particular activity sites. The March 10, 2006 stakeholder letter for the proposed plan amendment on macroinvertebrates indicates that the  M-LS NF will retain its current macroinvertebrate “baseline stations.”  In its 1986 Forest Plan EIS, the Manti-La Sal NF has acknowledged the critically important role that can be played by macroinvertebrate monitoring for detecting adverse aquatic impacts at particular activity sites. Forest Plan FEIS page III-34 states that  macroinvertebrates “are ecological indicator species in aquatic habitats and the ability of that habitat to support fisheries … Changes in aquatic habitats, resulting from activities in the terrestrial habitat, are rapidly seen through changes in the species composition and biomass of macroinvertebrates.” (Emphasis added.)

If the  M-LS NF is proposing to overhaul the method it uses to calculate the diversity and significance of changes in macroinvertebrate richness and evenness on the Forest, in order to be in conformance with the latest science, shouldn’t the  M-LS NF also use this new science to better inform project decisionmaking on the Forest?  Shouldn’t additional monitoring sites be established up and downstream of sites of particular activities?  Isn’t this the whole point of macroinvertebrates being adopted by the  M-LS NF in the first place, i.e., as a critical indicator of Forest conditions and management consequences?

This is a fundamental question, because in its recent Final EIS for 31 sheep allotments on the Wasatch Plateau, the Manti-La Sal NF claimed that information obtained (often without any repeat measurements) at its baseline stations scattered throughout the Forest provided no relevant information regarding the impacts of sheep grazing on 31 allotments covering much of  the Wasatch Plateau. On page III-34,  the 1986 Forest Plan and its FEIS state, “These  [aquatic] habitats can be monitored for macroinvertebrates on a priority basis as needed to determine the specific effects of any one project or activity, as well as the effects of general Forest land management, on the aquatic resources” (emphasis added).  Yet, in light of what has unfolded on the 31 sheep allotments, a potential intention of the proposed amendment is to abandon the 1986 Forest Plan acknowledgement of the utility and desirability of using macroinvertebrate monitoring to determine the specific effects of any one project or activity. This would be a consequence of significant controversy and impacts, warranting an EIS. 

It’s critical that the  M-LS NF not only pay lip service to the most recent science; it must embrace the purpose of sound science and apply the new biological assessment protocols at monitoring stations that mean something in terms of informing management decisions. This would be in line with the “aggressive monitoring and evaluation program” for the Forest that is referred to in the ROD for the LRMP for the M-LS NF (ROD, p. 14).

In summary, at the very least, the M-LS must ensure that data on macroinvertebrate species diversity, and relative abundance of all species, is collected on streams, both up and downstream of project sites. It needs to make this policy clear in the final plan. 
4.
Wildlife 


a. General Issues

Upon initial inspection, the draft Desired Conditions, Goals, Objectives and Monitoring Measures proposed for wildlife by the M-LS are depauperate. We wish to remind the M-LS of the following (current, and effective) language in the Forest Service Manual, Chapter 2670 (Threatened , endangered, and sensitive1 plants and animals), 

2670.45 - The Forest Supervisors [shall]:

1. Ensure that legal and biological requirements for the conservation of endangered, threatened, and proposed plants and animals are met in forest land and resource management planning; ensure compliance with procedural and biological requirements for sensitive
 species […i.e. Species of Interest and Concern].

2. Develop quantifiable recovery objectives and develop strategies to effect recovery of threatened and endangered species. Develop quantifiable objectives for managing populations and/or habitat for sensitive species […i.e. Species of Interest and Concern].

3. Make recommendations to the Regional Forester for critical or essential habitat designation on National Forest System lands.

4. Determine distribution, status, and trend of threatened, endangered, proposed, and sensitive species and their habitats on forest lands.

5. Coordinate forest programs with other federal agencies, states, and other groups and individuals concerned with the conservation of threatened, endangered, proposed, and sensitive species.

6. Ensure that consultation and conferencing requirements pursuant to Section 7 of the Endangered Species Act of 1973, as amended are met in all forest programs and activities.

The M-LS NF is required to abide by this current direction in the Forest Service Manual. We see nowhere in the draft plan any language pertaining to “develop[ing] strategies to effect recovery of threatened and endangered species,” nor “quantifiable objectives for managing populations and/or habitat for sensitive species […i.e. Species of Interest and Concern].”  Nor is there anything about “determin[ing] distribution, status, and trend of threatened, endangered, proposed, and sensitive species […i.e. Species of Interest and Concern]” and their habitats on forest lands.” Nor do we see the M-LS  NF talking about efforts to “coordinate forest programs with other federal agencies, states, and other groups and individuals concerned with the conservation of threatened, endangered, proposed, and sensitive […i.e. Species of Interest and Concern] species” on the  M-LS NF. The SMU-Option, on the other hand, does provide for these measures.


We also call attention to the following language from the Forest Service Manual 2670.12 - U.S. Department of Agriculture Directives Departmental Regulation 9500-4. This regulation directs the Forest Service to: “manage habitats for all existing native and desired nonnative plants, fish, and wildlife species in order to maintain at least viable populations of such species. …Monitoring activities will be conducted to determine results in meeting population and habitat goals.”  As pointed out in our comparison chart included with these comments, the M-LS draft plan call for “Ecosystems across the Forest include the necessary habitat and ecological conditions to contribute to the sustainability of Threatened/Endangered Species, Species of Concern or Species of Interest” (Emphasis added). The term “sustainability” in the context of the science of conservation biology refers more to resource extraction (i.e. extracting resources in a sustainable manner) whereas the terms viable and “geographically expanding” (language used in the SMU-Option) are much more meaningful in terms of characteristics of populations that lead to long term persistence and resilience. And, after all, the  M-LS NF is required to abide by this current direction in the Forest Service Manual, and maintain viable populations of native and desired nonnative plants, fish, and wildlife species on the M-LS. We look forward to the final draft of the Forest Plan which will explain how the M-LS intends to ensure viability of these species on the  M-LS NF.


The remainder of these comments on wildlife components of the M-LS Option will focus on those issues regarding wildlife that we find most problematic, and call for extra attention by the TFC. These include concerns with migratory birds and raptors, and especially lack of suitable direction in the M-LS Option regarding goshawk and functioning goshawk habitat.


b. 
Migratory Birds and Raptors 

The draft M-LS Option contains no Desired Conditions for migratory birds. The SMU Option has Desired Conditions specifically related to migratory birds (specifically FWS List of Birds of Conservation Concern and PIF priority species), including passive restoration of habitat that is not currently productive for migratory birds, and that during migratory bird breeding seasons, to the degree possible, activities are not conducted in or near breeding habitat to minimize temporary habitat losses and avoid long-term habitat losses.

With regard to raptors, the M-LS draft Option states that “within active raptor nest sites with the exception of goshawk, disruptive management activities and unauthorized uses should occur outside nesting dates and nest buffers.” The SMU Option calls for the Utah field office guidelines for raptor protection from human and land use disturbances (Romin and Muck 2002) to be incorporated in their entirety into the Forest Plan. While we are pleased to see that the M-LS is incorporating two particular from Romin and Muck (2002), it must ensure that all pertinent guidelines and stipulations that pertain to potential impacts of M-LS NF activities to any and all raptors are included in their entirety in the final plan.
Since the language in the current M-LS Option is depauperate with regard to direction for both raptors and migratory birds, we provide below a regulatory brief (taken, in large part, from Romin and Muck 2002) on the topic. Since raptors as a group are considered migratory birds, federal and state protection is provided for raptors and their habitat through various legal mandates which include those that provide for protections for migratory birds. The following are brief descriptions of provisions included in applicable federal and state laws:

Migratory Bird Treaty Act (MBTA); 16 U.S.C. 703-712
Under authority of the MBTA, it is unlawful to take, kill, or possess migratory birds, their parts, nests, or eggs. Take is defined (50 CFR 10.12) as to pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to pursue, hunt, shoot, wound, kill, trap, capture, or collect. Proscription against killing birds, contained in the MBTA and the Eagle Protection Act, applies to both intentional and unintentional harmful conduct and is not limited to physical conduct normally exhibited by hunters and poachers [U.S. v. Moon Lake Electric Association, Inc. (98-CR-228-B; 10th Circuit 1998)].

When taking of raptors, their parts, nests, or eggs is determined by the applicant to be the only alternative, application for federal and state permits must be made through the appropriate authorities. Migratory Bird Permits must be obtained through the Service’s Migratory Bird Permit Office for take of raptor nests (50 CFR 13, 21). The list of migratory birds protected by the MBTA includes raptors and is found in 50 CFR 10.13. 
On July 18, 2000, the United States Court of Appeals for the District of Columbia Circuit held in Humane Society v. Glickman, 217 F. 3d 882 (D.C. Cir. 2000), that the MBTA applies to Federal agencies. The United States had previously taken the position that the MBTA only applied to individuals, and not to the Federal Government [Sierra Club v. Martin, 113 F 3d 15 (11th Cir. 1997); Newton Cty Wildlife Assn v. U.S. Service, 113 F 3d 110 (8th Cir. 1997)]. Since the Federal Government decided not to appeal Humane Society v. Glickman, and because all Federal agencies are subject to the jurisdiction of the D.C. Circuit, the Service will implement the MBTA consistent with this decision. 
Federal agencies are consequently required to obtain permits for activities covered by migratory bird permit regulations (50 CFR Part 21). Director’s Order 131 (December 20, 2000) clarified that permits from the Service are required for any action resulting in intentional take of migratory birds. Permits are not issued for the unintentional take of migratory birds, including raptors; however, unintentional take is still prohibited by the MBTA, as it is a strict liability law. 
Executive Order 13186 (66 FR 3853, January 17, 2001) reinstated the responsibilities of Federal Agencies to comply with the Migratory Bird Treaty Act of 1918 (MBTA). The Executive Order establishes a process for Federal Agencies to conserve migratory birds by avoiding or minimizing unintentional take and taking actions to benefit species to the extent practical. The EO, while not eliminating the possibility of violations of the MBTA, is designed to assist Federal Agencies in their efforts to comply with the MBTA.

Eagle Protection Act; 16 U.S.C. 668 

Specific protection for bald and golden eagles is authorized by the Eagle Protection Act. It is illegal to  take, possess, sell, purchase, barter, or transport any bald or golden eagle, alive or dead, or any part, nest, or egg thereof. “Take” includes to pursue, shoot, shoot at, poison, wound, kill, capture, trap, collect, molest, or disturb (50 CFR 22.3). Recent case law [U.S. v. Moon Lake Electric Association, Inc. (98-CR-228-B; 10th Circuit 1998)] concluded that proscription against killing birds, contained in the MBTA and the Eagle Protection Act, applies to both intentional and unintentional harmful conduct and is not limited to physical conduct normally exhibited by hunters and poachers.

The Eagle Protection Act was amended in 1978 to authorize the Secretary of the Interior to publish regulations that may permit the taking of golden eagle nests that interfere with resource development or recovery operations. Thus, the Service provides for the issuance of permits to “take” inactive golden eagle nests that interfere with resource development or recovery operations if the taking is compatible with the preservation of the area nesting population (50 CFR 22.25). The area nesting population is determined as the number of pairs of golden eagles known to have attempted nesting during the preceding 12 months within a 10-mile radius of a golden eagle nest (50 CFR 22.3). The Service will issue a take permit when there is a reasonable expectation that no significant long-term loss of eagle habitat will result from the proposed action. 

The Eagle Protection Act applies to Federal Agencies as well as individuals. A Solicitor’s Opinion dated June 30, 1982 initially concluded that the Eagle Protection Act did not apply to the United States because the United States was not listed among the persons in 16 U.S.C. 668(c) to whom the Act applies. However, following recent court (Humane Society v. Glickman: see above description in the Migratory Bird Treaty Act section) and policy decisions, this Opinion was subsequently revoked by a January 19, 2001 Department of Solicitor Opinion. Eagle permits are also required under 50 CFR Part 22 for Federal Agency actions.  

It is the policy of the Department of the Interior that all projects by Departmental bureaus comply with the Eagle Protection Act and to urge other Federal agencies to follow this policy as well. Activities of the Federal government should comply with the intent of the Eagle Protection Act and should refrain from actions that would result in the taking of bald or golden eagles. 
Endangered Species Act (ESA); 16 U.S.C. 1513-1543 
The ESA provides protection to threatened and endangered raptors and their critical habitats. As of this writing, the ESA protects the following raptor species in Utah: bald eagle (proposed for delisting) and the Mexican spotted owl (threatened). In addition, the California condor was released in northern Arizona as an experimental population (50 CFR 17, Subpart H). Current lists of endangered and threatened species in Utah can be obtained from the Service’s Utah Field Office.

Section 9 of the ESA, as amended, prohibits any taking of listed species of fish or wildlife without special exemption. “Take” under the ESA means to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”  Harass is further defined by the Service to include an intentional or negligent act or omission which creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavioral patterns which include, but are not limited to, breeding, feeding, or sheltering. Harm is further defined by the Service to include an act which actually kills or injures wildlife. Such act may include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering (50 CFR 17.3).

The Wildlife Resources Code of Utah; Title 23, Utah State Code
Activities regulated under Utah Code Annotated, Title 23, includes any act, attempted act, or  activity prohibited or regulated under any provision of Title 23 or the rules, and proclamations promulgated there under pertaining to protected wildlife including: fishing; hunting; trapping; taking; permitting any dog, falcon, or other domesticated animal to take; transporting; possessing; selling; wasting; importing; exporting; rearing; keeping; utilizing as a commercial venture; and releasing to the wild. The terms “endangered” and “threatened” under State Code means wildlife designated as such pursuant to Section 3 of the federal Endangered Species Act of 1973. The term “take” under State Code means to hunt, pursue, harass, catch, capture, possess, angle, seine, trap or kill any protected wildlife or attempt any of such actions. Under Section 23-13-3 of Title 23 of the State Code all wildlife existing within Utah, not held by private ownership and legally acquired, is declared as property of the state. Under Section 23-20-3, Section 23-20-4, and Section 23-20-4.5 of the State Code, the taking, transporting, selling, purchasing or wanton destruction of protected wildlife are further detailed and declared illegal and as such are punishable offenses subject to restitution, reimbursement for damages, and incarceration among other actions. 

Federal agencies are not bound to follow Utah law. However, federal activities should be sensitive to Utah concerns. 


With regard to protections on federal land that should be afforded to all migratory birds, including raptors, we draw attention to the conservation strategies outlined in E.O. 13186:
15 Conservation Strategies of E.O. 13186
(1) support the conservation intent of the migratory bird conventions by integrating bird 

conservation principles, measures, and practices into agency activities and by avoiding or minimizing, to the extent practicable, adverse impacts on migratory bird resources when conducting agency actions;

(2) restore and enhance the habitat of migratory birds, as practicable;

(3) prevent or abate the pollution or detrimental alteration of the environment for the benefit of  migratory birds, as practicable;

(4) design migratory bird habitat and population conservation principles, measures, and practices, into agency plans and planning processes (natural resource, land management, and environmental quality planning, including, but not limited to, forest and rangeland planning, coastal management planning, watershed planning, etc.) as practicable, and coordinate with other agencies and nonfederal partners in planning efforts;

(5) within established authorities and in conjunction with the adoption, amendment, or revision  of agency management plans and guidance, ensure that agency plans and actions promote programs and recommendations of comprehensive migratory bird planning efforts such as Partners-in-Flight, U.S. National Shorebird Plan, North American Waterfowl Management Plan, North American Colonial Waterbird Plan, and other planning efforts, as well as guidance from other sources, including the Food and Agricultural Organization's International Plan of Action for Reducing Incidental Catch of Seabirds in Longline Fisheries;

(6) ensure that environmental analyses of Federal actions required by the NEPA or other established environmental review processes evaluate the effects of actions and agency plans on migratory birds, with emphasis on species of concern;

(7) provide notice to the Service in advance of conducting an action that is intended to take migratory birds, or annually report to the Service on the number of individuals of each species of migratory birds intentionally taken during the conduct of any agency action, including but not limited to banding or marking, scientific collecting, taxidermy, and depredation control;

(8) minimize the intentional take of species of concern by: (i) delineating standards and procedures for such take; and (ii) developing procedures for the review and evaluation of take actions. With respect to intentional take, the MOU shall be consistent with the appropriate sections of 50 C.F.R. parts 10, 21, and 22;

(9) identify where unintentional take reasonably attributable to agency actions is having, or is likely to have, a measurable negative effect on migratory bird populations, focusing first on species of concern, priority habitats, and key risk factors. With respect to those actions so identified, the agency shall develop and use principles, standards, and practices that will lessen the amount of unintentional take, developing any such conservation efforts in cooperation with the Service. These principles, standards, and practices shall be regularly evaluated and revised to ensure that they are effective in lessening the detrimental effect of agency actions on migratory bird populations. The agency also shall inventory and monitor bird habitat and populations within the agency's capabilities and authorities to the extent feasible to facilitate decisions about the need for, and effectiveness of, conservation efforts;

(10) within the scope of its statutorily-designated authorities, control the import, export, and  establishment in the wild of live exotic animals and plants that may be harmful to migratory bird resources;

(11) promote research and information exchange related to the conservation of migratory bird resources, including coordinated inventorying and monitoring and the collection and assessment of information on environmental contaminants and other physical or biological stressors having potential relevance to migratory bird conservation. Where such information is collected in the course of agency actions or supported through Federal financial assistance, reasonable efforts shall be made to share such information with the Service, the Biological Resources Division of the U.S. Geological Survey, and other appropriate repositories of such data (e.g, the Cornell Laboratory of Ornithology);

(12) provide training and information to appropriate employees on methods and means of avoiding or minimizing the take of migratory birds and conserving and restoring migratory bird habitat;

(13) promote migratory bird conservation in international activities and with other countries and 

international partners, in consultation with the Department of State, as appropriate or relevant to the agency's authorities;

(14) recognize and promote economic and recreational values of birds, as appropriate; and

(15) develop partnerships with non-Federal entities to further bird conservation.

(f) Notwithstanding the requirement to finalize an MOU within 2 years, each agency is encouraged to immediately begin implementing the conservation measures set forth above in subparagraphs (1) through (15) of this section, as appropriate and practicable .[Emphasis added.]

c.
Goshawks
A major concern we have about the current M-LS Option is the lack of direction on goshawk and proper management and monitoring of important goshawk habitat in order to ensure functionality for goshawk on the  M-LS NF. The SMU Option calls for the USFS 2000 Goshawk amendment to be incorporated into the final Forest Plan, with updates to the amendment as necessary based on the most recent and best available science on goshawk home range needs. As we detail below, the goshawk amendment is a good start, but there are many indications that it may not necessarily incorporate the best available and most relevant, applicable science that pertains to goshawk. Also, and as we also detail below, the USFS made a commitment to re-evaluate the goshawk amendment at the time of Forest Plan revisions.

Because our concerns on this issue are so great, we begin this section of our comments with some relevant background information on the issue:

 M-LS NF Planning Direction circa 1998 and before

In 1998 the M-LS NF entered into a Conservation Agreement (CA) for Northern Goshawk. This CA had a purpose to “sustain a viable population of goshawks….[and] to provide habitat for a large variety of avian and mammalian species associated with goshawks.”  This was based on Graham et al 1998 and Reynolds et al 1992, which at that time was considered by the agency to be the best available science. 
Prior to entering into this Conservation Agreement, the M-LS NF Plan direction as of 1998 already included monitoring, standards, guidelines, objectives, management prescriptions, and desired (future) conditions for FS Sensitive species (including goshawk) that required maintaining and improving populations and habitats for sensitive species so that their population viability was ensured. 
However the 1998 CA committed the M-LS NF to a modified management regime that was based on more current science, as well as more specific standards, guidelines, and other direction that better ensured that project implementation actually ‘conserved’ goshawk population viability and that sufficient habitat was available for this species and its prey. (Please open and read the highlighted 1999 Supplemental Information Report that analyzed the 1998 Forest Plan direction in relation to Goshawk.)  In short, additional binding goshawk monitoring and management sideboards that affected site-specific projects were committed to in the 1998 CA. 
While it was assumed that the  M-LS NF would be bound by that CA only until a Forest Plan amendment for Goshawk was approved, the  M-LS NF planning direction at that time was markedly better than that which is proposed in the 2006 draft Revised  M-LS NF Plan. The  M-LS NF Plan direction in 1998 (and to a greater extent when combined with the 1998 CA) included commitments to maintain sufficient habitats to ensure viable populations of FS Sensitive species such as Goshawk –and their prey. It also included direction for a “vigorous monitoring” (See Forest Plan and its ROD) program that would inform plan implementation and mitigation measures that were stated as standards and guidelines that would ensure maintaining viable populations of goshawk and other sensitive species. None of this direction is proposed for inclusion in the 2006 draft Forest Plan. This is a major problem with the draft plan that has been raised over and over for years now, and still the  M-LS NF has resisted including even the basic direction for protecting and conserving habitats and populations of sensitive species (such as goshawk in the revised Forest Plan). 

 M-LS NF Planning direction changes from 2000

As contemplated in the Special Provisions outlined on page 16 of the 1998 Goshawk CA (see Appendix E, Enclosure. A), the Forest Service subsequently initiated NEPA procedures that considered adopting the recommendations from the 1998 CA into the  M-LS NF Plan, while also considering alternatives to the monitoring, management direction, and management sideboards agreed to in that CA. That was done in 2000 with a Forest Plan amendment (‘the goshawk amendment’) that was analyzed in an EA and approved with a DN/FONSI (EA, DN/FONSI, and supporting documents are hereby incorporated by reference into these comments). Most, but not all are available on the web. Please refer to the HTML document included in Appendix E, file folder named “Utah Northern Goshawk Project Index” for a list of these documents incorporated into these comments. Those that are there are physically incorporated into these comments via the enclosed CD (Appendix E) – see file folder named “Goshawk EA”).  The substance of this amendment consists of the 18 pages of objectives, guidelines, standards, and monitoring direction incorporated into these comments with Appendix E, Enclosure C (see file name starting with “ENCL C…” on attached CD). Including but not limited to some twenty-something standards and guidelines, this comprehensive and detailed Forest Plan direction to protect and improve goshawk population viability and habitat locally on the  M-LS NF and across the state constituted a markedly increased level of Forest Planning direction to protect goshawk. 
However, the desired conditions, objectives, monitoring, and guidelines (there are only about 5 guidelines, for example) in the proposed 2006 draft Forest Plan completely fail to consider –let alone ensure- conservation of goshawk on the  M-LS NF (and across the state), and similarly fail to include direction or monitoring that would ensure maintaining or restoring even a minimum viable goshawk population on the  M-LS NF, or across the state. We’d also like to note that the Dixie, Fishlake, and Wasatch Cache National Forests are carrying the 2000 goshawk amendment forward into their new plan revisions. It’s also notable that two of these three Forest Plans are being revised under the new, 2005 Forest planning regulations.

In Appendix E, Enclosure D we incorporate a highlighted and edited version of the 2000 DN/FONSI that authorized the goshawk Forest Plan amendment. It is a PDF document. (Please open it and read the file on attached CD with the file name “ENCL D 2000 FLSNF FP NOGO DN-FONSI-highlighted.)  Please read, consider, and then provide a response to the additional 2006 draft revised Forest Plan revision comments we included in this PDF file with the ‘note tool’. Please also note the yellow-highlighted text portions. The highlighted text notes parts of that decision, related commitments and corresponding effects analysis (found in the EA that comprises the second half of this file) that speak directly to major omissions, completely missing or inadequate direction, and various needs for effects analysis of your radically different –and incompatible- Forest Plan direction that is in the proposed 2006 draft revised  M-LS NF Plan.

Again, we stress that while the SMU Option calls for the USFS 2000 Goshawk amendment to be incorporated into the final M-LS Forest Plan, this amendment may need to be updated with the best available science. It’s important that the final direction in the M-LS plan in regard to goshawk improve the distribution, status, or trend of its population and habitats. Since there are not many Utah-specific studies of goshawk home range, nesting and foraging habitat requirements, at the time the 2000 goshawk amendment was written, the best available studies were The “Northern Goshawk in Utah: Habitat Assessment and Management Recommendations” (Graham, 1999) and “Management Recommendations for the Northern Goshawk in the Southwestern United States” (Reynolds, 1992). Today, there is a significant need to consider and apply the best available science in the development of goshawk guidelines, and this has simply not been done for the new draft  M-LS NF Plan goshawk direction, monitoring and guidelines. 
For example, it is imperative that the following study be taken into careful account: Greenwald, D.N., Crocker-Bedford, D.C., Broberg, L., Suckling, K.F. and T. Tibbitts. 2005. A review of northern goshawk habitat selection in the home range and implications for forest management in the western United States. Wildlife Society Bulletin 33(1): 120-129. Greenwald et al. reviewed one study conducted prior to the publication of Reynolds et al., and 10 studies published since the publication of Reynolds et al., which were telemetry based studies of within-home-range habitat selection by northern goshawks. These studies almost uniformly (except for one) reported affinities of goshawk for canopy closure of greater than 40%, and most of the studies found that goshawks avoided open areas and logged early seral stands: none of the studies found selection for such features. Based on these findings, the authors recommend protecting existing mature and old-forest characteristics and ensuring that such forests are allowed to develop in proportions similar to presettlement conditions (which was likely closer to 70%). This can be accomplished by restructuring cutting to small trees, and prohibiting reductions in canopy closure. A similar proposal was recently adopted by Region 5 of the USFS for the Sierra Nevada (USFS 2001).

Consistent with and/or in addition to goshawk direction in the SMU Alternative we have submitted, we repeat requests sent in with our goshawk Forest Plan related comments over the last 7 years that you develop goshawk direction in the  M-LS NF Plan that is based on the best available conservation biology. One recommended starting point for the goshawk scientists and planners working on the draft revised plan is to consider as an option (or what ever you wish to call it), goshawk direction in the next draft of the revised Forest Plan constructed on Alternative D from the 2000 EA (in Appendix E) with the following changes: (1) require the use of locally adapted native species in management activities, (2) adopt the minimal disturbance standards and guidelines (i.e. mitigation measures) for nest areas and PFAs that were assigned to Alternative E in the 2000 EA, and (3) adopt the no disturbance in older structural stages assigned to alternative E. In addition to this, the  M-LS NF needs to address coal, oil, gas related disturbances to goshawk and their habitats that are and will continue to happen from coal, oil, and gas exploration and development. This impact was avoided in the 2000 EA and DN/FONSI, and the revised Forest Plan’s goshawk direction needs to address and mitigate impacts from this often dominant use of the Manti-La Sal NF.

Because the Forest Service said it would defer development of longer term goshawk forest planning direction in Utah until Forest Plan revision, we were also under the justifiable understanding that the M-LS NF would analyze and develop better and more effective long term goshawk forest plan direction that would better ensure their conservation and viability when revising the  M-LS NF Plan. Now that the M-LS NF is in   Plan revision, it is systematically shirking that duty and commitment. The reasons why the MLSNF is failing to live up to its commitments to the public as well as its duties under the NEPA, NFMA, and FSM/FSH direction for TES species probably don’t really matter. What matters most can be generally summed up in the following:

· proposed goshawk forest plan direction is largely a watered down version of the 2000 Goshawk Amendment monitoring and mitigation measures. For example there are only about 5 guidelines in the proposed revised Forest Plan for goshawk that appear to be a rushed job at consolidating the twenty-odd standards, guidelines, and objectives that comprise the core of the 2000 Forest Plan goshawk direction. We have seen no environmental analysis, studies, reports, or research supporting this radical revision for goshawk direction in the Forest Plan. Was this a product of a last minute crunch following a planning meeting, or is the goshawk direction in the revised draft plan the product of serious scientific review and analysis of implementation of the 2000 goshawk direction?  The public literally has no way of knowing, but it looks like a rush job completely unsupported by the best available science – or any science for that matter.

· Finally, the decision to eliminate the Forest Plan direction to maintain viable populations of Sensitive species (or of any vertebrates for that matter) is alarming when considering the intent and effectiveness of goshawk planning direction. It is true that the 2005 NFMA Regulations to do not require Forests to maintain viable populations of fish and wildlife. However, they do not prohibit carrying this direction into revised Forest Plans, nor do they prohibit original, fresh, science-based development of new wildlife viability direction into the revised Forest Plans. With the exception of ESA-specific legal duties unrelated to the NFMA for conserving threatened and endangered species, the MLSNF has clearly made the decision to eliminate all vertebrate species (or goshawk-specific) population viability conservation direction from the draft revised Forest Plan. This decision is incredibly unfortunate and is very controversial. This is particularly so for goshawk direction proposed because the March 2000 Goshawk Amendments is premised entirely on the NFMA duty to ensure that viable populations of vertebrate species are conserved or maintained. We want to know if it is because you have made the clear decision to strike any vertebrate species viability direction from the revised Forest Plan that you have included only about 5 poorly worded and effectively useless mitigation measures (i.e. guidelines) and similarly eliminated or watered down corresponding monitoring, objectives and related goshawk Forest Plan direction in the draft revised Plan?  Or, is it for some unrelated reason?  

In recent years, goshawk populations, prey, and habitat conditions on the  M-LS NF and across the state (considered in Graham, 1999 as the ideal scale to manage habitats for conserving goshawk population viability) have gone down dramatically. Goshawk population viability was not a question on the M-LS NF (or others) in 2000, but its viability has been under review for a couple years now in a row on the  M-LS NF, and adjacent Forests. Some unsupported life history reports on the three National Forests in Southern Utah chalk this up to the weather without even trying to do a t-test or other statistical analysis, guessing that goshawk populations are good indicators of rain patterns and nothing more. There have been no attempts we’ve seen that have even considered if goshawk populations have declined recently due to any of a number of other factors. One could be decreased prey availability resulting from cumulative effects of water diversions, and degraded habitat conditions resulting from perennial over-utilization of forage by domestic and/or native ungulates. Given goshawk viability has been under review for some time on the  M-LS NF and others around the state, this hardly seems like the time to propose wholesale gutting of mitigation measures (standards and guidelines), monitoring and other Forest Plan goshawk direction. What analysis and new (or old) science supports your decision to do this now?  
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Appendix E

Documents relating to goshawk and monitoring direction

� The MLSNF has not provided a map of lands it considers suitable for livestock grazing. Instead, the Forest has provided  the public only with a map as to what lands it considers capable for livestock grazing. and then vaguely says that livestock grazing is “conditionally” suitable everywhere on the Forest except for “watershed improvement areas,” which it has not mapped for the public.(see the M-LS NF “Draft Suitable Uses For Areas Of Interest 03/27/06”)


� In a letter from Wayne Elmore, National Riparian Service Team Leader, to Jim


Catlin, Wild Utah Project. November 14, 2002, Mr. Elmore wrote, the "PFC [protocol] is intended to assess the physical functionality of a stream or wetland and associated riparian areas.....PFC was neither designed to be the sole assessment tool of the overall health of an aquatic/wetland riparian system, nor was it intended to be a monitoring protocol." [Emphasis added.]








� In the SMU Option, vulnerable species refer to Species of Interest and Concern, and also includes all current Region 4 Sensitive Species)





